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CHAPTER 23

EMPLOYER’'S CONTRIBUTION AND CHARGES
[Prior to 9/24/86, Employment Security[370]]
[Prior to 3/12/97, Job Service Division [345] Ch 3]

871—23.1(96) Definitions.

23.1(1) Accounts.

a. Benefippayment accountAn account maintained in the unemployment compensation fund in
which are recorded (1) amounts transferred from the unemployment trust fund in the United States
treasury, and receipts from other sources, and (2) amounts of benefits paid.

b. Employer rating accountAn account of an employer which is maintained by the department
for the purpose of reporting wages and recording contributions or reimbursements for that employer.
c. Clearingaccount. An account maintained in the unemployment compensation fund in which
are recorded all amounts payable under lowa Code chapter 96, including those to be transferred t
(1) the unemployment trust fund, (2) the special employment security contingency fund, (3) the admin-
istrative contribution surcharge fund, and (4) the temporary emergency surcharge fund. Employer re-

funds are issued from this account.

d. Balancingaccount.An account set up to receive benefit charges that by law are ngtabber
to any employer. The purpose of the balancing account is to enable the department to properly accour
for all benefits paid out.

23.1(2) Average annual taxable payrollThe average of the total amount of taxable wages paid by
an employer for insured work during the five periods (three or two periods for governmental contribu-
tory employers) of four consecutive calendar quarters immediately preceding the computation date.

23.1(3) Calendar quarter.The period of three consecutive calendar months ending on March 31,
June 30, September 30, or December 31 of each year.

23.1(4) Computatiordate The date as of which employers’ experience with respect to unemploy-
ment or unemployment risk is measured for the purpose of determining contribution rates.

23.1(5) Employer’s contribution and payroll reportAn employer’s quarterly report of the wages
paid to individual workers, the total and taxable wages paid and the amount of contributions due to a
state unemployment insurance fund.

23.1(6) Contributions Payments required by a state employment security law to be made to the
state unemployment fund by reason of insured work but does not include reimbursement payments o
nonprofit organizations or governmental entities in lieu of contributions.

23.1(7) Contributor rate The percent constituting the rate at which the employer’s payroll is taxed.
23.1(8) Employer An employer subject to the employment security law of lowa who is liable for
contributions and subject to the experience rating provisions of the law or is liable for reimbursement

payments in lieu of contributions. (See lowa Code section 96.19(16).)

23.1(9) Experience An employer’s record with respect to contributions paid, benefits charged,
and taxable wages reported.

23.1(10) Experience rating A method for determining the contribution rates of individual em-
ployers on the basis of the factors specified in the state employment security law for measuring em-
ployers’ experience with respect to unemployment or unemployment risk.

23.1(11) Reserved.

23.1(12) Rescinded IAB 5/14/03, effective 6/18/03.

23.1(13) Reserved.

23.1(14) Federal unemployment tax he tax imposed by the Federal Unemployment Tax Act on
employers with respect to having individuals in their employ.

23.1(15) Federal Unemployment Tax AcSubchapter C of Chapter 23 of the Internal Revenue
Code which relates to the federal unemployment tax.

23.1(16) Federal unemployment tax returi report by an employer to the Internal Revenue Ser-
vice of the amount of federal unemployment tax due and payable with respect to wage payments tc
workers during the calendar year.

23.1(17) Rescinded IAB 5/14/03, effective 6/18/03.
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23.1(18) Funds

a. Administrative contribution surcharge funé special fund in the state treasury, established
by state law, as a repository for an employer surcharge levied to meet the operational cost of certain
state workforce development offices. Referred to in subrule 23.40(2).

b. Administrative fundsFunds made available from federal, state, local and other sources to
meet the cost of state workforce development administration.

c. Contingencyund. An amount of money appropriated by Congress to meet certain unpredict-
able increases in costs of administration by the state workforce development divisions arising from
increases in workload or other specified causes.

d. Employment security administration furdl special fund in the state treasury, established by
state law, irwhich are deposited moneys granted by the United States Department of Labor, manpower
administration and moneys from other sources, for the purpose of paying the cost of administering the
state workforce development program.

e. Special employment security contingency fuAdspecial fund in the state treasury, estab-
lished bystate law, for moneys received from employers in payment of interest and penalties on delin-
quent contributions and reports.

f.  Temporaryemergency scharge fund.A special fund in the state treasury, established by state
law, for use in the event an employer surcharge is levied to pay interest on a federal government loan to
the unemployment compensation fund. Referred to in subrule 23.40(3).

g. Title Vfunds. Funds appropriated by Congress to pay unemployment benefits under Title V of
the United States Code to federal civilian and military employees.

h.  Unemploymerntompensation fundA special fund established under an employment security
law for the receipt and management of contributions and the payment of unemployment insurance
benefits. Included in this fund are moneys in the benefit payment account, clearing account, and unem-
ployment trust fund account.

i.  Unemploymentrust fund. A fund established in the treasury of the United States which con-
tains all moneys deposited with the treasury by the state employment security agencietht thie
their unemployment fund accounts and by the railroad retirement board to the credit of the railroad
unemployment insurance account.

23.1(19) Indian tribe. Indian tribe has the same meaning given to the term by Section 4(e) of the
federal Indian Self-Determination and Education Assistance Act, and shall include any subdivision,
subsidiary, or business enterprise wholly owned by such an Indian tribe.

23.1(20) Reserved.

23.1(21) Rescinded IAB 5/14/03, effective 6/18/03.

23.1(22)and23.1(23) Reserved.

23.1(24) Liability determination.A determination as to whether an employing unit is a subject em-
ployer and whether services performed for it constitute employment as defined under the employment
security law.

23.1(25) Liability report. A report required of all employing units in a state, which gives the infor-
mation on which the state employment security agency bases its determination as to whether the em-
ploying unit is liable under the state employment security law.

23.1(26) Subject employerAn employing unit which is subject to the contribution provisions of a
state employment security law.

23.1(27) Tax. (See “Contributions.”)

23.1(28) Unemployment compensation furithe unemployment compensation fund established
by this chapter to which all contributions or payments in lieu of contributions are required to be depos-
ited and from which all benefits provided under lowa Code chapter 96 shall be paid. (See “Funds.”)

23.1(29) Rescinded IAB 5/14/03, effective 6/18/03.

23.1(30) Quarterly Wage reportA report by an employer of the wages of individual workers.

23.1(31) Quarterly Vige listing. A report listing workers and their wages by social security number.

This rule is intended to implement lowa Code sections 96¢7(£3), 96.7(7b,” 96.11(1) and
96.19(1).
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871—23.2(96) Definition of wages for employment during a calendar quarter.

23.2(1) Unless the context otherwise requires, terms used in rules, forms, and other official pro-
nouncements issued by the department shall have the following meaning:

23.2(2) Wagespaid. Wages for employment during a calendar quarter consist of wages paid during
the calendar quarter. Wages earned but not paid during the calendar quarter shall be considered
wages for employment in the quarter paid. The Employer’s Contribution and Payroll Report, Form
65-5300,shall be used as prima facie evidence of when the wages were paid. If the wages are not liste
on the 65-5300, they shall be considered as paid:

a. On the date appearing on the check.

b. On the date appearing on the notice of direct deposit.

c. On the date the employee received the cash payment.

d. On the date the employee received any other type of payment in lieu of cash.

23.2(3) Wages payable means wages earned and unpaid. (See section 96.19(41).)

23.2(4) Wages is the name by which the remuneration for employment is designated and the basis
on which the remuneration is paid is immaterial. It may be paid in cash or in a medium other than cash
on the basis of piece work or percentage of profits, commission, or it may be paid on an hourly, daily,
weekly, monthly or annual basis. Remuneration paid in goods or services shall be computed on the
basis of the fair value of the goods or services at the time of payment.

23.2(5) When the cash value for board or lodging, or both, furnished a worker is agreed upon in a
contract of hire, the amount so agreed upon, if more than the rates specially determined by the depar
ment or the rates prescribed herein, shall be deemed the cash value of the board and lodging.

23.2(6) Cash value of room and board.

a. If board, rent, housing, lodging, meals, or similar advantage is extended in any medium other than
cash as partial or entire remuneration for service constituting employment as defined in lowa Code sectio
96.19(18), the reasonable cash value of same shall be deemed wages subject to contribution.

b. Where the cash value for such board, rent, housing, lodging, meals, or similar advantage is
agreed upon in any contract of hire, the amount so agreed upon shall be deemed the value of such boa
rent, housing, lodging, meals or similar advantage. Check stubs, pay envelopes, contracts, and the lik
furnished to employees setting forth such cash value, are acceptable evidence as to the amount of the cz
value agreed upon in any contract of hire except as provided in paragfaped‘e” of this subrule.

c. Inthe absence of an agreement in a contract of hire, the rate for board, rent, housing, lodging
meals, or similar advantage, furnished in addition to money wages or wholly comprising the wages of
an employed individual, shall be deemed to have not less than the following cash value except as prc
vided in paragrapld” of this subrule.

Full board and room perweek. . .. ... $272.00
Meals (without lodging) per week . . . ... i 92.00
Meals (without lodging) perday. . . ... e 18.40
Lodging (without meals) perweek. . . . ... .. i 180.00
Lodging (without meals) perday. ... ........ i 36.00
Individual meals:

Breakfast . . ... ... 4.00

LUNCh 4.80

DINNEr . 9.60

A meal not identifiable as either breakfast, lunch ordinner.................. 4.00

d. The department or its authorized representative may, after affording reasonable opportunity at
a hearing for the submission of relevant information in writing or in person, determine the reasonable
cash value of such board, rent, housing, lodging, meals, or similar advantage in particular instances c
group ofinstances, if it is determined that the values fixed in or arrived at in accordance with paragraph
“c” of this subrule, or in the contract of hire do not properly reflect the reasonable cash value of such
remuneration.



Ch23,p.4 Workforce Development[871] IAC 5/14/03

e. If the department determines that the reasonable cash value is other than prescribed in a con-
tract of hire or in paragragh” of this subrule, the employer’s payroll and contribution reports to the
department shall thereafter show the value of such remuneration as determined by the department.

f.  Notwithstanding the provisions of this paragraph, the cash value of meals which are provided
by and for the convenience of the employer on the business premises of the employer shall not be
deemed amsured wages under chapter 96 of the lowa Employment Security Law. Lodging furnished
by the employer, for the convenience and on the business premises of the employer, shall not be consid-
ered wages if the employee is required to accept the lodging as a condition of employment.

This rule is intended to implement lowa Code section 96.19(41).

871—23.3(96) Wages.

23.3(1) “Wages” means all remuneration for personal services, including commissions and bo-
nusesand the cash value of all remuneration in any medium other than cash. Wages also means wages
in lieu of notice, separation allowance, severance pay, or dismissal pay. The reasonable cash value of
remuneration imny medium other than cash shall be estimated and determined in accordance with rule
23.2(96).

23.3(2) The term “wages” shall not include:

a. Subsistence paymentEhe amount of payment made by an employer to its employee, which is
in addition to the employee’s regular wages and is paid for the sole purpose of compensating the em-
ployee for expenses inherent in the performance of services by the employee away from the regular
base of operation of the employer and employee, commonly referred to as subsistence pay.

b. Travel and other ordinary and necessary expengasounts paid specifically for travel or
other ordinary and necessary expenses incurred or reasonably expected to be incurred in the employ-
er's business are not wages. Travel and other reimbursed expenses must be identified either by making
a separate payment or by specifically indicating the separate amounts if both wages and expense allow-
ances are combined in a single payment.

c. Employer's payments to persons performing military serviGzsh payments, or the cash
value ofother remuneration, made voluntarily and without contractual obligation to, or in behalf of, an
individual for periods during which such individual is in active service or training as a member of the
national guard, or the military or naval forces of the United States, including the organized reserves.

d. Sick pay.

(1) “Wages” shall not include any amounts paid as sick pay if the payments are made by or on
behalf of an employer under a plan or system. The plan or system must provide sick pay for the em-
ployees of the employer or a class or classes of the employer’s employees. The plan may include de-
pendents.

(2) Inthe absence of a plan or system any amounts paid by or on behalf of an employer on account
of sickness shall not be included after the expiration of six calendar months following the last calendar
month in which the employee worked for such employer.

e. Supplemental unemployment benefit plan (SUBJe term “wages” shall not include the
amount of any payment by an employing unit for or on behalf of an individual in its employ, under a
plan orsystem established by such employing unit, with approval of the department. Such plan or sys-
tem must make provision for payment to a trust fund or similar account on behalf of individuals per-
forming services for it. The account must be used to pay supplemental unemployment benefits to such
employing unit's employees over and above any sum to which such employees might be entitled under
the provisions of the state employment security law. Such payments to employees are not remunera-
tion for the purposes of reducing or preventing payment of unemployment benefits. Such plan shall
contain the following features:

(1) The employer pays into a separately established trust fund or similar account an amount per hour
(or amount equivalent) worked by the employees covered by the agreement until the maximum amount
called for has been reached. The plan specifically provides for the supplementation of unemployment
benefits under the written terms of an agreement, contract, trust arrangement, or other instrument.
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(2) These payments made by the employer into the trust fund or similar account are not subject tc
recovery by the employer before the satisfaction of all liabilities to employees covered by the plan.

(3) The trust fund or similar account is to be used to pay supplemental unemployment benefits to
employeeover and above any sum to which they might be entitled under the provisions of a state em-
ployment security law.

(4) That the agreement shall provide that such employee is not entitled to receive any payment
from the trust fund or similar account unless the employee is also concurrently eligible for benefits
under a state employment security law.

(5) The plan requires that benefits are to be determined according to objective standards. Thus
plan may provide similarly situated employees with benefits whiér dif kind and amount, but may
not permit such benefits to be determined solely at the discretion of the administrator of the fund.

(6) That the employee has no vested right in any of the moneys paid into the trust fund or similar
account except as the employee may qualify for benefits under the terms of the agreement.

(7) That any payment made to or on behalf of an employee be from and to a trust fund or similar
account described in Section 401 (a)haf United States Internal Revenue Code title 26 of 1970 which
is exempt from tax under Section 501(a) of said Code.

(8) The employer shall seek approval of its plan by petitioning that its plan be designated as a sup:
plemental unemployment benefit (SUB) plan in the manner provided for petitioning for a declaratory
ruling. The employer should include a written copy of its plan in the petition for declaratory ruling.
The department will respond in the manner provided for declaratory rulings.

f.  Officers ofcorporation. The term “employment” shall not include wagpesd to an officer of
corporation if such officer is a majority stockholder:

(1) Unlesssuch services are subject to a tax to be paid under any federal law imposing a tax agains
which credit may be taken for contributions required to be paid into a state unemployment fund; or

(2) If such services are required to be covered under this chapter of the Code as a condition to re
ceiving a full tax credit against the tax imposed by the Federal Unemployment Tax Act (FUTA) (26
U.S.C. 3301-3309).

g. Remuneratiopaid by state or political subdivisiohe term “employment” shall not include
wages paid by this state or any of its political subdivisions or by an Indian tribe to:

(1) An elected official,

(2) A member of a legislative body,

(3) A member of the judiciary of a state or political subdivision,

(4) A member of the state national guard or air national guard,

(5) An employee serving on a temporary duty basis for fire, storm, snow, earthquake, flood, or
similar emergency, or

(6) A person serving in a nontenured policymaking capacity or advisory capacity pursuant to state
law which ordinarily does not require duties of more than eight hours per week.

See rule 871—23.71(96) for further definition of exemptions (1) through (6).

h.  Sole proprietorship gpartnership drawing accountd’he term “wages” shall not include any
of the following:

(1) Any amount of personal compensation withdrawn by a bona fide sole proprietor from the busi-
ness or profession.

(2) Any amount of personal compensation withdrawn by a bona fide partner or partners from their
partnership entity.

(3) Remuneration for sexés which are paid by a limited partnership to a limited partner is report-
able. If a limited partner performs the duties of a general partner, remuneration is considered to be
exempt.
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i. Paymentdnto 401K and other deferred compensation plaPayments made by an employer
to a deferred compensation plan, established to provide for an employee’s retirement, are not wages
subject to contributions unless the payments were deducted from the employee’s pay through a salary
reduction agreement. In circumstances where both the employer and the employee contribute to the
plan, the employer’s share is not wages unless the employee would receive a cash payment if the em-
ployee chose not to participate in the plan.

j.  Remuneration paid to members of limited liability companies based on membership interest.
The term “wages” shall not include remuneration paid to a member of a limited liability company
based on a membership interest in the company provided that the remuneration based on membership
interest is allocated among members, or classes of members, in proportion to their respective invest-
ments inthe company. The term “wages” shall not include any remuneration for services performed in
lieu of a contribution of cash or property to acquire a membership interest in the limited liability com-
pany. See lowa Code sections 96.19(18a)(9) and 96.19(41e). If the amount of remuneration attribut-
able to membership interest or the purchase of a membership interest and the amount attributable to
services performed cannot be determined, the entire amount of remuneration shall be considered to be
based on the services performed.

k. Inmates oforrectional institutions.The term “employment” shall not include wages paid for
services performed by an inmate of a correctional institution. Persons in work release programs are
considered inmates and their wages are not reportable. Remuneration paid to residents of halfway
houses is reportable.

23.3(3) The term “wages” shall include:

a. Small business corporation remuneratidRemuneration paid to officers of “subchapter S”
corporations for services performed in lowa shall be deemed to be wages. Any corporate dividends
must beapproved and recorded in the corporate minutes prior to payment of such dividends. Remuner-
ation to shareholders shall not be deemed to be dividends if such remuneration is paid regularly, either
weekly or monthly, and is not in proportion to such shareholder’s amount of stock, or in proportion to
such shareholder’s investment in the corporation. Corporate dividends are not considered wages. Or-
dinary income distributions as reported on IRS Form K-1 will not be considered to be wages provided
that distributions are made proportionate to stock ownership or shareholder’s investment, and pro-
vided that corporate officers performing services for the corporation have received appropriate remu-
neration for services performed as defined by the Internal Revenue Service and the remuneration is
reported as wages. See subrule 23:8(2pr possible exclusion of wages paid to corporate officers
who are majority stockholders.

b. Wages of employees hired with equipméviihere an employee is hired with equipment, ex-
cept where it is ordinary in custom and usage in the trade or business for employees to furnish such
equipment at their own expense, the fair value of the remuneration for the employee’s services, if spe-
cified in the contract of hire, shall be considered wages. |If the contract of hire does not specify the
employee’s wages, or the value of the wages agreed upon under the contract of hire is not a fair value,
the department shall determine the employee’s wages, taking into consideration the prevailing wages
for similar work under comparable conditions, and the wages thus determined shall apply as wages and
be so reported by the employer.

c. Union membersMembers of a union, subject to the direction and control of the union and
acting on behalf of the union, are considered employees of the union with respect to the services per-
formed. Payments made to them by the union as reimbursement for time lost from their regular em-
ployment are considered wages.

d. Cafeteria plans.A cafeteria plan is a set of benefit options offered by the employer to em-
ployees or to a class of employees. A particular benefit in a cafeteria plan will be considered to be
“wages”subject to contributions (tax) for lowa unemployment insurance purposes if the employee has
the option of receiving a cash payment in lieu of the benefit. If the employee does not have the option of
receiving a cash payment, the benefit will still be considered “wages” subject to contributions unless
the benefit is specifically excluded from the definition of “wages” in lowa Code subsection 96.19(41).
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e. Personalise of company vehicl@he cash value of personal use of a company automobile or
othervehicle is “wages” subject to contributions (tax) for lowa unemployment insurance purposes and
shall be reported to the department as wages paid in the quarter in which the personal use occurret

This rule is intended to implement lowa Code sections 96&(5P6.19(6)a” (1) and(6), and
96.19(41).

871—23.4(96) Wages—back payA payment in the form of or in lieu of back pay to an individual
(exclusive of legal fees and other litigation expenses) shall be reported by the employer as total anc
taxablewages paid to the individual in the quarter in which the employer actually made the payment in
the form of or in lieu of back pay. A payment for back pay shall be taxable and recoverable if it meets
the definition of wages contained in rule 23.3(96). Punitive or liquidated damages for other than lost
wages, and job search expenses, are not taxable, recoverable or deductible as a back pay award.

23.4(1) Where the back pay wages, award or a judgment is paid as remuneration for employment
by an employer into an account for an individual, the wages, award or judgment shall be considered a
wages paid in the quarter in which the employer actually pays the wages, award or judgment to an ac
count for the individual.

23.4(2) If an individual receives benefits for a period of unemployment and subsequently receives
a payment in the form of or in lieu of back pay for the same period, and if the benefits are recovered by
the department under an agreement between the employer and the individual allowing the employer t
deductand remit to the unemployment compensation fund the amount of benefits received by the indi-
vidual from the payment in the form of or in lieu of back pay, the employer shall be required to report
thisamount to the department as total and taxable wages paid to the individual in the calendar quarter i
which the amount is actually paid.

This rule is intended to implement lowa Code sections 96.7(3) and 96.8(5).

871—23.5(96) Gratuities and tips.

23.5(1) The following criteria shall be applicable in determining whether tips are wages under the
contributionsprovision of the Act: Tips received by an individual from a person or persons other than
the individual's employer, and not accounted for to the employer, are not wages unless required by
subrule 23.5(2). If the employee makes an accounting to the employer listing the tips received, these
tips must be reported to the department as total and taxable wages. Where the customer writes tt
amount of the tip on a bill and the employer pays the employee the amount so shown and charges it t
the customer’s account, such amounts are wages. Where the employer adds a certain percent to t
customer’s bill for disbursement to the employees, the sums so disbursed are wages.

23.5(2) Tips are considered reportable and taxable as wages when taken into account by the em
ployer indetermining the employee’s compensation under the federal wage and hour law, or when paid
by the customer as a service charge set by the employer, or when pooled and distributed to the en
ployees by the employer. The employer shall keep sufficient detailed records so that it can be ascel
tained, if necessary, by audit or other authorized inspection which compensation is reportable as tax
able tips and which compensation is reportable as compensation other than tips. For reporting
purposes to the department, the tips and other reportable and taxable compensation may be submitt
in aggregate on Form 65-5300, Employer’s Contribution and Payroll Report.

23.5(3) An accounting as used in this rule means the reporting of tips as gratuities by an employee
to the employer for the purpose of deducting social security taxes or withholding taxes with the em-
ployer reporting the same on Form 941, Employer’s Quarterly Federal Tax Return.
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871—23.6(96) Taxable wages.

23.6(1) Definition.

The ternf'taxable wages"means the higher of the federal taxable wage base for the Federal Unem-
ployment Tax Act (FUTA) or 66 2/3 percasftthe statewide average weekly wage paid to employees
in insured employment, multiplied by 52 and rounded to the next highest multiple of $100 based upon
the computation made during the previous calendar year to determine the maximum weekly benefit
amounts for unemployment insurance benefits.

23.6(2) Applicability and successorship

a. If anindividual has more than one employer, each employer must pay contributions (tax) on
the employee’s wages up to the taxable wage base.

b. The employer shall not deduct any part of the contributions (tax) due on taxable wages from an
employee’s pay.

c. Taxablewages paid in another state by the same employer during the same calendar year prior
to an employee being transferred to lowa may be used in computing the employee’s reportable taxable
wages in lowa.

d. A successor employer may use the taxable wages paid and reported by the predecessor em-
ployer todetermine the successor employer’s taxable wages if the successor employer received a trans-
fer of experience from the predecessor employer.

e. A successor employer which received a transfer of experience may, at the successor employ-
er's option, use the taxable wages reported by the predecessor to compute the taxable wages for the
balance of the calendar year or may compute the taxable wages as if the employees acquired from the
predecessor were new employees.

This rule is intended to implement lowa Code section 96.19(37).

871—23.7(96) New employer contribution rates.

23.7(1) A contributory employer means all employers other than employers which have elected, or
are required by law, to reimburse the department for benefits paid in lieu of paying contributions. An
employer which has earned a “zero” rate is still considered to be a contributory employer.

23.7(2) A nonconstruction contributory employer, which has not yet qualified for an experience
rate, shall pay contributions at the rate specified in the twelfth benefit ratio rank but not less than
1 percent until the end of the calendar year in which the employer’s account has been chargeable with
benefits for 12 consecutive calendar quarters immediately preceding the computation date.

23.7(3) A construction contributory employer, which has not yet qualified for an experience rate, shall
pay contributions at the rate specified in the twenty-first benefit ratio rank until the end of the calendar year
in which the employer’s account has been chargeable with benefits for 12 consecutive calendar quarters.

23.7(4) Once an employer has qualified for an experience rating, the rate will be computed in ac-
cordancewith the formula given in lowa Code section 96.7. Rates will vary from 0 percent to 9 percent
depending on how each employer’s experience compares to the experience of all other employers.

23.7(5) For the purposes of this rule, an administrative contribution surcharge and a temporary
emergency surcharge may be added to an employer’s contribution rate.

23.7(6) For the purposes of this rule, the first quarter in which an employer’s account will be con-
sideredchargeable with benefits will be the third quarter of the employer’s liability unless the employ-
er paid and reported no wages during the first two quarters of liability. In that case, the employer will
not be considered chargeable with benefits until the first quarter in which the employer pays and re-
ports wages. Once an employer’s account has been chargeable with benefits it will be considered
chargeable for rate computation purposes until it is terminated.

23.7(7) For the purposes of this rule, any single employer which has two or more establishments or
businesses engaged in different industrial classification activities, with one or more establishments or
businesses engaged in construction activity, as defined in rule 23.82(96), shall be assigned the con-
tribution rate applicable to construction if 50 percent or more of the combined business activity is de-
rived from the establishments or businesses engaged in construction activities.

This rule is intended to implement lowa Code section 96.7.
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871—23.8(96) Due date of quarterly reports and contributions.

23.8(1) Due date

a. Contributions shall become due and be payable quarterly on the last day of the month follow-
ing the calendar quarter for which the contributions have accrued. If the department finds that the
collection of any contributions from an employer will be jeopardized by delay, the department may
declare the contributions due and payable as of the date of the finding.

b. If any due date prescribed in this rule falls on a Saturday or Sunday, or a legal holiday, the due
dateshall be the next following business day. Quarterly reports, contributions, and payments in lieu of
contributions, if mailedshall be considered as received on the date shown on the postmark of the enve-
lope in which they are received by the department.

23.8(2) Regulardue date Eachcovered employer subject to lowa Code section 96.7 shall file with
the department quarterly reports on or before the due date, and any employer failing to file a quarterly
report when due shall be delinquent.

23.8(3) Due date for new employérhe first contribution payment of any employer who becomes
newly liable for contributions in any year shall become due and payable on the last day of the month
next following that quarter wherein occurred the twentieth calendar week, during the calendar year
within which a total of one or more workers were employed on any one day, or the last day of the month
nextfollowing that calendar quarter in which a total of $1500 in wages was paid. The first payment of
such an employer becoming liable in the course of a calendar year shall include contributions with re-
spect to all wages paid for employment from the first day of the calendar year.

23.8(4) Due date for elective coveragélhe first contribution payment of any employing unit
which elects with the written approval of such election by the department, to become an employer, or to
have nonsubject services performed for it deemed employment, shall become due and payable on tt
lastday of the month next following the close of the calendar quarter in which the conditions of becom-
ing an employer by election are satisfied, and shall include contributions with respect to all wages paid
for employment occurring on and after the date stated in such approval (as of which such employing
unit becomes aemployer), up to and including the calendar quarter in which the conditions of becom-
ing an employer by election are satisfied.

23.8(5) Due date for newly liable employeThe first contribution payment of an employer who
becomes newly liable for contributions in any year in any other manner shall become due and be pay
able orthe last day of the month next following the quarter wherein such individual or employing unit
became aemployer. The first payment of such an employer shall include contributions with respect to
all wages paid for employment for such individual or employing unit since the first day of the calendar
year.

23.8(6) Delinquent date and penalty and interest

a. A quarterly report or contribution payment or payment in lieu of contributions which is not
received on obefore the due date is delinquent. An employer who fails to file on or before the due date
a contribution and wage report shall pay to the department for each such delinquent report, subject t
waiver for good cause shown, a penalty as provided in lowa Code section 96.14(2). No penalty shal
apply to delinquent reports when the employer proves to the satisfaction of the department that nc
wages were paid.

b. An employer who has not paid contributions or payments in lieu of contributions on or before
the due date shall pay interest on the whole or part thereof remaining unpaid at the rate of 1 percent pe
month, orl/30 of 1 percent for each day or fraction thereof, from and after the due date until payment is
received by the department unless good cause is shown why such interest shall be waived.

23.8(7) Due date upon demandf. the department finds that the collection of any contribution or
payment in lieu of contributions will be jeopardized by delaying the collection thereof until the date
otherwise described, upon written demand by the department, such contribution or payment in lieu of
contribution shall become immediately payable, and shall become delinquent.
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23.8(8) Extension of time Upon written request filed with the department before the due date of
any contribution report, the department may, for good cause shown, grant an extension in writing of the
timefor filing of the report and the payment of the contributions, but no extension shall exceed 30 days
and no extension shall postpone payment beyond the last day for filing tax returns under the Federal
Unemployment Tax Act. If an employer who has been granted an extension fails to pay the contribu-
tion on or before the termination of the period of such extension, interest shall be payable from the
original due date as if no extension had been granted.

This rule is intended to implement lowa Code section 96.7(1).

871—23.9(96) Delinquency notice.Within 20 days from the delinquent date for filing Form
65-5300, Employer’s Quarterly Contribution and Payroll Report, a Delinquency Notice, Form
65-5313 will be sent to all employers from whom no report has been received. Such notice shall state
the employer’s name, account number, experience rate, and the quarter for which the report needs to be
made. The notice will be sent to the employer’s last-known address or place of business. If the employ-
er has sold or dissolved the business, the employer shall fill out the reverse side of the notice, Form
65-5313, showing the date of the last wages paid and the date of last employment. If the business was
sold ortransferred, the employer shall show the name and address of the successor, and the employer’s
future mailing address. Such notice shall then be returned to the department for a change of status de-
termination.

871—23.10(96) Payments in lieu of contributions.

23.10(1) An employer who has qualified for reimbursement payments or has had an election to
become aeimbursable employer approved shall pay to the department an amount equal to the amount
of regular or extended benefits paid, including benefits which are based on wage credits transferred
from another employer. If extended benefits are in effect, employers shall reimburse one-half of the
extended benefits paid; except governmental employers and Indian tribes shall reimburse all extended
benefits paid.

23.10(2) At the end of each calendar quarter, the department shall bill each reimbursable employer
on Form 65-5324, Notice of Reimbursable Benefit Charges. This statement shall be sent to the em-
ployerwithin 30 days of the quarter for which the benefits are charged and shall set out the social secu-
rity number, name and amount of benefits charged to the employer for each such claimant together with
the amount of any previous charges remaining unpaid and interest to the end of the quarter for which
the statement is rendered. Payment of each quarter’s charges shall be due within 30 days of the date the
statement is sent. If the employer fails to reimburse the department within the period prescribed by
these rules the department may attempt collection of the amount due including any of the following
methods:

a. Issuance of Notice of Assessment and Lien, Form 68-0043.

b. Issuance of Notice of Jeopardy Assessment, Form 68-0138.

c. Any other actions as prescribed by the law or these rules including collection by distress war-
rant.

Interest on delinquent reimbursable benefits shall be charged at the rate of 1 percent per month or
one-thirtieth of 1 percent per day from the date payment was due until the date of payment.

This rule is intended to implement lowa Code section 96.7(8).

871—23.11(96) Identification of workers covered by the lowa employment security law.
23.11(1) Each employer shall ascertain the federal social security number of each worker
employed by such employer in employment subject to the lowa employment security law.
23.11(2) The employer shall report the worker’s federal social security number in making any re-
port required by the department of workforce development with respect to the worker.
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23.11(3) If any employer has in employment a worker engaged in employment who does not have
an account number, such employer shall request the worker to show a receipt issued by an officer of th
social security board acknowledging that the worker has filed an application for an account number.
The receipt shall be retained by the worker. In making any report required by the department of work-
force development with respect to such a worker, the employer shall report the date of issue of the re
ceipt, its termination date, the address of the issuing office, and the name and address of the worke
exactly as shown in the receipt.

23.11(4) If a worker failed to report to the employer such employee’s correct federal social security
number or fails to show the employer a receipt issued byfiaa of the social security board acknowl-
edging that the worker has filed an application for an account number, the employer shall inform the
worker that Regulation 106 of the Internal Revenue Service, United States Treasury Department, un:
der the Federal Insurance Contribution Act provides that:

a. Each worker shall report to every employer for whom the worker is engaged in employment a
federal social security number with the worker’s name exactly as shown on the social security card
issued to the worker by the social security board.

b. Each worker who has not secured an account number shall file an application for a federal so-
cial security account number on Form SS-5 of the Treasury Department, bureau of internal revenue
The application shall be filed on or before the seventh day after the date on which the worker first per-
formsemployment for wages, except that the application shall be filed on or before the date the worker
leaves employment if such date precedes such seventh day. Copies of Form SS-5, application for
social security account numbean be secured at the field office of the social security board nearest the
worker’s place of employment or the local post office.

c. If, within 14 days after the date on which the worker first performs employment for wages for
the employer, or on the day on which the worker leaves the employ of the employer, whichever is the
earlier, the worker does not have a federal social security account number, and has not shown the er
ployer a receipt issued to the worker by an office of the social security board acknowledging that the
worker has filed an application for an account number, the worker shall furnish the employer an ap-
plication on Form SS-5, completely filled in and signed by the worker. If a copy of Form SS-5 is not
available, the worker shall furnish the employer a written statement, signed by the worker, of the date
of the statement, the worker’s full name, present address, date and place of birth, father’s full name
mother’s full name before marriage, worker’s sex, and a statement as to whether the worker had pre
viously filed an application on Form SS-5 and, if so, the date and place of such filing. Furnishing the
employer with an executed Form SS-5, or statement in lieu thereof, does not relieve the worker of the
obligation to make an application on Form SS-5 as required in pardtyragti this subrule.

23.11(5) The employer shall inform the worker, in instances in which the information is pertinent,
that in accordance with the Regulation 106 of the Internal Revenue Service, United States Treasur)
Department:

a. When a federal social security account number card is lost, the worker may secure a duplicate
card by applying at the field office of the social security board nearest the worker’s place of employ-
ment.

b. Any worker may have a number changed at any time by applying to a field office of the social
security board and showing good reason for a change. Any worker whose name is changed by mat
riage orotherwise, or who has stated incorrect information on Form SS-5, should report such change or
correction to dield office of the social security board. Copies of Form OAAN-7003, Employee’s Re-
quest for Change in Records, for making such reports may be olftaimeahy field office of the so-
cial security board.

c. Any worker who has more than one social security number shall report all numbers to the field
office of the social security board nearest the worker’s place of employment (to a workforce develop-
ment center).
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23.11(6) If the worker fails to comply with the requirements enumerated under subrule 23.11(4),
the employer shall execute a Form SS-5, Application for a Social Security Number, or statement,
signed bythe employer, setting forth as fully and as clearly as practicable the worker’s full name, pres-
ent or last-known address, date and place of birth, father’s full name, mother’s full name before mar-
riage, the worker’s sex, and a statement as to whether an application for a social security number has
previously been filed by the worker, and if so, the date and place of such filing. This statement, or the
executed Form SS-5 signed by the employer, shall be attached to any report required by the workforce
development department with respect to such a worker.

871—23.12Reserved.

871—23.13(96) Employer elections to cover multistate workers.

23.13(1) Arrangement The following rule shall govern the workforce development department in
its administrative cooperation with other states subscribing to the interstate reciprocal coverage ar-
rangement, hereinafter referred to as the arrangement.

23.13(2) Definitions As used in this rule, unless the context clearly indicates otherwise:

a. “Jurisdiction” means any state of the United States, the District of Columbia, Puerto Rico, or,
with respect to the federal government, the coverage of any federal unemployment compensation law.
b. “Participating jurisdiction” means a jurisdiction whose administrative agency has subscribed

to the arrangement and whose adherence thereto has not terminated.

c. “Agency” means any officer, board, department, division, commission or other authority
charged with the administration of the unemployment compensation law of a participating jurisdic-
tion.

d. “Interested jurisdiction’means any participating jurisdiction to which an election submitted
under this rule is sent for its approval; and interested agency means the agency of such jurisdiction.

e. “Services customarily performed by an individual in more than one jurisdicti®@ns ser-
vices performed in more than one jurisdiction during a reasonable period, if the nature of the service
gives reasonable assurance that they will continue to be performed in more than one jurisdiction or if
suchservices are required or expected to be performed in more than one jurisdiction under the election.

f.  “Total wages paid in covered employmenrag it appears in lowa Code section 96.7(2) for
computing the benefit cost ratio, means total wages paid in covered employment, subject to contribu-
tions, agprovided in lowa Code section 96.7, and does not include wages paid by reimbursing employ-
ers whose payments to the unemployment fund, in lieu of contributions, are made in accordance with
lowa Code section 96.7.

23.13(3) Submission and approval of coverage elections under the interstate reciprocal coverage
arrangement.

a. Any employing unit may file an election, on Form 68-0599, to cover under the law of a single
participating jurisdiction all of the services performed for the employing unit by any individual who
customarilyworks for the employing unit in more than one participating jurisdiction. Such an election
may be filed, with respect to an individual, with any participating jurisdiction in which:

(1) Any part of the individual's services are performed;

(2) The individual resides; or

(3) The employing unit maintains a place of business to which the individual's services bear a rea-
sonable relation.
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b. The agency of the elected jurisdiction (thus selected and determined) shall initially approve or
disapprove the election. If such agency approves the election, it shall forward a copy thereof to the
agency of each other participating jurisdiction specified thereon, under whose unemployment com-
pensation law the individual or individuals in question might, in the absence of such election, be cov-
ered. Each such interested agency shall approve or disapprove the election, as promptly as practicable
and shall notify the agency of the elected jurisdiction accordingly. In case its law so requires, any such
interestedagency may, before taking such action, require from the electing employing unit satisfactory
evidence that the affected employees have been notified of, and have acquiesced in the election.

c. If the agency of the elected jurisdiction, or the agency of any interested jurisdiction, disap-
proves the election, the disapproving agency shall notify the elected jurisdiction and the electing em-
ploying unit of its action and of its reasons therefor.

d. Such an election shall take effect as to the elected jurisdiction only if approved by its agency
and by one or more interested agencies. An election thus approved shall take effect, as to any interest
agency, only if it is approved by such agency.

e. In case any such election is approved only in part, or is disapproved by some of such agencies
the electing employing unit may withdraw its election within ten days after being notified of such ac-
tion.

23.13(4) Effective period of election

a. Commencemenfn election duly approved under this rule shall become effective at the be-
ginning of the calendar quarter in which the election was submitted, unless the election, as approved
specifies the beginning of a different calendar quarter. If the electing unit requests an earlier effective
datethan the beginning of the calendar quarter in which the election is submitted, such earlier date may
be approved solely as to those interested jurisdictions in which the employer had no liability to pay
contributions for the earlier period in question.

b. Termination.

(1) The application of an election to any individual under this rule shall terminate, if the agency of
the elected jurisdiction finds that the nature of the services customarily performed by the individual for
the electing unit has changed, so that they are no longer customarily performed in more than one partic
ular jurisdiction. Such termination shall be effective as of the close of the calendar quarter in which
notice of such findings is mailed to all parties affected.

(2) Except as provided in subparagraph (1) of this paragraph, each election approved hereunde
shallremain in effect through the close of the calendar year in which it is submitted, and thereafter until
the close of the calendar quarter in which the electing unit gives written notice of its termination to all
affected agencies.

(3) Whenever arlection under this rule ceases to apply to any individual, under subparagraph (1)
or (2) of this paragraph the electing unit shall notify the affected individual accordingly.

23.13(5) Reports and notices by the electing unit

a. The electing unit shall promptly notify each individual affected by its approved election on
Form 68-0601 supplied by the elected jurisdiction, and shall furnish the elected agency a copy of suct
notice.

b. Whenever an individual covered by an election under this rule is separated from employment,
the electing unit shall again notify the individual forthwith, as to the jurisdiction under whose unem-
ployment compensation law the individual's services have been covered. If at the time of termination
the individual is not located in the elected jurisdiction, the electing unit shall notify the individual as to
the procedure for filing interstate benefit claims.

c. The electing unit shall immediately report to the elected jurisdiction any change which occurs
in the conditions of employment pertinent to its election, such as cases where an individual’s services
for the employer cease to be customarily performed in more than one participating jurisdiction or
where achange in the work assigned to an individual requires such individual to perform services in a
new participating jurisdiction.
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871—23.14(96) Elective coverage of excluded services.

23.14(1) An employing unit having services performed for it which are not subject to the compul-
sorycoverage provisions of the Act may file an application Form 68-0598, Voluntary Electiwnl-for
untary election to become an employer under the law or to extend its coverage to individuals perform-
ing services which do not constitute employment as defined in the law.

a. Inno case shall an elective coverage agreement under lowa Code section 96.8(3) be approved
unless and until it has been established that the employing unit making application for elective cover-
age is normally and continuously engaged in a regular trade, business or occupation.

b. An application for elective coverage shall be disapproved if the department finds that the em-
ploying unit at the time of making the application was insolvent or expected to discontinue business for
any reason within one year from the date the application is filed, or that the employing unit is not nor-
mally and continuously engaged in a regular trade, business or occupation.

c. The department may, on its own motion, request a written statement as to why an employing
unit wishes to file an election to become a subject employer as provided for in lowa Code section
96.8(3)a” and may request evidence of financial stability.

d. Any written election for a period prior to the date of filing shall become binding upon approval
by the department, and notification of the approval shall be forwarded to the employer. If for any rea-
son the department does not approve such voluntary election, the employing unit shall be notified of
the reasons why such approval was withheld.

e. The date of filing of a voluntary election shall be deemed to be the date on which the written
election, signed by a legally authorized individual, is received by the department.

f.  Effect of election approval. Each approval of an election shall state the date as of which the
approval is effective. The first contribution payment of any employing unit which elects to become a
covered employer shall become due and shall be paid on or before the due date of the reporting period
during which the conditions of becoming a covered employer by election are satisfied, and shall in-
cludeemployer contributions with respect to all wages paid on and after the date stated in such approv-
al (as of which such employing unit becomes a covered employer), up to and including the last pay
period in the reporting period in which the conditions of becoming a covered employer by election are
satisfied.

23.14(2) Reserved.

871—23.15and23.16 Reserved.

871—23.17(96) Group accounts.

23.17(1) Reimbursable employers who desire to form a group account or reimbursable employers
who wish to be added to an existing group account shall apply on Form 68-0534, Application for a
Group Account.

a. New group accounts. The application shall list each proposed member and must be signed by
eachproposed member and shall set out one member as agent for the group with respect to all dealings
with the workforce development department.

b. Adding amember or members to an already existing group. The application shall list all mem-
bers of the group including the new member(s) and shall be signed by all members of the group includ-
ing the new member(s). The application shall set out one member as agent for the group, or an autho-
rized agent of the group, with respect to all dealings with the workforce development department.

23.17(2) A government entity shall not be allowed to form a group with a nonprofit organiza-
tion(s).

23.17(3) No application for a group account shall be approved if any member of the group is delin-
quent inthe payment of contributions, interest or penalty, or in the filing of reports, or in the payment of
reimbursable benefits.

23.17(4) If the application is denied by the department, a notice stating the reasons for denial will
be sent to the agent for the group. A new application may be submitted by the group at any time.
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23.17(5) If the application is approved by the department, a notice will be sent to the agent for the
group. Such approval shall be effective with the first day of the quarter in which the application is
received.

23.17(6) Suchgroup account shall continue for a minimum period of one year from the first day of
the quarter in which the application for a group account was received and no member may leave the
groupduring such year except that withdrawal shall be allowed where the member’s liability has termi-
nated under lowa Code section 96.8(2) or 96.8(4).

a. If a new member(s) is added to the group during the first year of the group’s existence, the
group shall continue for one year from the first day of the quarter in which the application to add the
member is received and no member may leave the group during such year except where the member
liability has terminated under lowa Code section 96.8(2) or 96.8(4).

b. If a new member(s) is added to the group after the group has been in existence for one year
only the new member(s) shall be obligated to remain with the group for an additional one-year period
from the first day of the quarter in which such member joined the group.

23.17(7) After the group has been in existence for one year, unless provided for differently in
23.17(6Ya" or 23.17(6)b,” any member may withdraw by providing the agent for the group and the
departmentvith notice of the withdrawal in writing. Such withdrawal shall become effective with the
first day of the quarter following the quarter in which notice is received by the department. For the
withdrawal to be effective with the first day of the quarter immediately following the first year of the
group’sexistence, notice of withdrawal must be filed during the last three months of the first year of the
group’s existence.

23.17(8) Rescinded IAB 5/14/03, effective 6/18/03.

23.17(9) A government group shall not post bond; however, should a government group or any
member(s}hereof default with respect to any payments due the department, the amount of such delin-
guency shall be deducted from any further moneys due to the members of the group by the state &
provided in lowa Code section 96.14(2).

23.17(10) Each member of a group shall be jointly and severably liable for any defaults by any
members ofhe group with respect to unpaid reimbursable benefit charges and any interest and penalty.
All charges to the members of a group shall be in accordance with the provisions of lowa Code sectior
96.7(13).

23.17(11) Upon the formation of a group, all benefits paid after the effective date of the group
basedupon wages paid by any member(s) of the group shall be charged to the group regardless of whe
the wages upon which such benefits were earned except those benefits based upon wages paid wh
the member(s) was a nonprofit contributory employer. Benefits based on wages paid when a mem
ber(s)was a government contributory employer that are paid after the effective date of the group will be
charged to the group.

23.17(12) Uponthe occasion of a member withdrawing from a group and the member continues to
be a liable employer, such member shall be liable for the payment of all benefits paid after the date o
withdrawal and attributable to employment with such member regardless of when the wages upon
which the benefits are based were earned.

23.17(13) Liability for benefits upon termination of a group or withdrawal of a defaulting or no
longer liable member.

a. Notwithstanding subrules 23.17(1) to 23.17(12), whgroap is terminated upon the applica-
tion of all members or under subrule 23.17(7) where there are only two members, liability for any reim-
bursable benefits which the department concludes are not collectible from a defaulting ex-member(s
of the group and said benefits are based upon wages paid prior to or while the group was in existenc
shall lie with each of the former members of the group jointly and severably.
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b. Notwithstanding subrule 23.17(12) when an ex-member of a group is in default at the time of
withdrawal from the group or withdraws under subrule 23.17(7) and it is determined that the benefits
are not collectible from such member, the group has remained in existence, and the benefits so paid are
basedupon wages paid prior to or while the ex-member was a member of the group, the group shall be
held liable for the payment of such benefits.

23.17(14) Agent’s responsibilities.

a. The agent for a group shall be responsible, on behalf of the group members, for all the duties of
an employer as set out in the lowa Code and these rules. Specifically such agent shall be responsible for
the pro-rata apportioning of benefit charges to each member of the group as set out in lowa Code sec-
tion 96.7(10) or be based on an experience rating system approved by the department and shall accept
all legal services and notices on behalf of all members of the group.

b. All correspondence on behalf of the group shall be between the agent for the group and the
department.

c. Each member of a group shall submit a quarterly payroll report to the group’s agent who shall
combine such reports into one report on Form 65-5300, Employer’s Contribution and Payroll Report,
and shall submit such combined report to the department on or before the delinquent date for such quar-
ter.

d. The agent shall also submit Form 65-5305, Summary of Quarterly Payroll by Location, desig-
nating which page(s) of the combined payroll report belongs to each member of the group in the man-
ner provided in 871—subrules 22.13(3) to 22.13(5).

e. Should aragent member withdraw from a group, or resign as agent, it shall immediately advise
the department of its intent in writing. Such notice must be made at least 90 days prior to the date of
withdrawal. The department shall notify the remaining members of the group of the withdrawal and
shall request that the group elect a new agent. Such election must be held and the department notified
of the result within 30 days of the notice of the withdrawal from the department. Failure to notify the
department within 30 days of the new agent shall result in the termination of the group by the depart-
ment.

23.17(15) Transfers and successorships.

a. If amember of a group sells or otherwise transfers its business to a nonmember and the acquir-
ing employer has made or, at the time of acquisition is eligible to and makes an election to make pay-
ments inlieu of contributions, the successor shall assume the position of the predecessor in the group as
of the date of acquisition.

b. If a member of a group sells or otherwise transfers a substantial portion of its business to a non-
memberand the predecessor is a nonprofit organization and the successor is a governmental entity, the
successor shall not acquire membership in the group.

c. Ifamember of a group sells or otherwise transfers a substantial portion of its business to a non-
member and the predecessor is a government entity and the successor is a nonprofit organization, the
successor shall not acquire membership in the group.

d. If amember of a group sells or otherwise transfers a substantial portion of its business to an
organization or other entity not eligible to make an election to make payments in lieu of contributions,
the successor shall not acquire membership in the group.

e. A member of a group may become a successor to any other organization and remain in the
group so long as the member remains a nonprofit organization or governmental entity.

f.  Successorahich are not permitted to enter a group under 23.1K15p 23.17(15)” shall
be held liable for benefits which are based upon wages paid by the predecessor the same as provided in
subrule 23.17(12) for members withdrawing from a group.

This rule is intended to implement lowa Code section 96.7(10).
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871—23.18(96) Nature of relationship between employer-employee.

23.18(1) Commissiorsales persons and insurance solicito@ommission sales persons generally
are considered employees subject to the law regardless of the method of their remuneration unless the
are independent contractors.

23.18(2) Directors and officers of a corporatiorDirectors who receive a reasonable fee for at-
tendingmeetings and perform no other services are not employees of the corporation. Officers of asso.
ciations and corporations are included as employees if they perform services. Officers of a corporatior
who perform services for the corporation are employees.

23.18(3) Members of family.

a. Services performed by an individual in the employ of a son, daughter, or spouse, and services
performed by &hild under the age of 18 in the employ of a father or mother are exempt from the provi-
sions of this Act.

b. Services performed by a foster parent in the employ of a foster child, by a stepparent in the
employ of a stepchild, and by a child under the age of 18 years in the employ of a stepparent or foste
parents are exempt from the provisions of this Act.

23.18(4) Aliens This Act makes no distinction between citizens and lawful aliens. Lawful aliens
in nonexempt employment are counted in determining whether the employer is subject to the Act and
are covered by the contribution and benefit provision.

23.18(5) Aged and minor employee€ontributions are payable upon services rendered by an em-
ployee regardless of the age of the employee.

23.18(6) Family employmentFamily employment includes parents, wife or husband and minor
childrenunder the age of 18 years working for an individual proprietor. This exclusion does not apply
when the employing unit is a partnership unless an exempt relationship is held to each member of th
partnership. This exclusion does not apply to corporations or to limited liability companies.

23.18(7) Partners.Bona fide partners are not considered employees even though they receive sal-
aries.

23.18(8) Apprentices-clerks This law makes no exceptions for persons serving a clerkship or oth-
er form of apprenticeship.

23.18(9) Members of dimited liability company Members of a limited liability company that per-
form services other than for the purpose of acquiring membership in the limited liability company are
employees.

871—23.19(96) Employer-employee and independent contractor relationship.

23.19(1) The relationship of employer and employee exists when the person for whom services are
performed has the right to control and direct the individual who performs the services, not only as to the
result to be accomplished by the work but also as to the details and means by which that result is accon
plished. An employee is subject to the will and control of the employer not only as to what shall be done
but how it shall be done. Itis not necessary that the employer actually direct or control the manner in
which the services are performed; it is sufficient if the employer has the right to do so. The right to
discharge or terminate a relationship is also an important factor indicating that the person possessin
thatright is an employer. Where such discharge or termination will constitute a breach of contract and
the discharging person may be liable for damages, the circumstances indicate a relationship of inde
pendent contractor. Other factors characteristic of an employer, but not necessarily present in ever
case, are the furnishing of tools, equipment, material and a place to work to the individual who per-
formsthe services. In general, if an individual is subject to the control or direction of another merely as
to the result to be accomplished by the work and not as to the means and methods for accomplishing th
result, that individual is an independent contractor. An individual performing services as an indepen-
dent contractor is not as to such services an employee under the usual common law rules. Individual
such as physicians, lawyers, dentists, veterinarians, construction contiawibdirs stenographers,
and auctioneers, engaged in the pursuit of an independent trade, occbpatr@ss or profession, in
which they offer services to the public, are independent contractors and not employees. Professione
employees who perform services for another individual or legal entity are covered employees.
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23.19(2) The nature of the contract undertaken by one for the performance of a certain type, kind,
or piece of work at a fixed price is a factor to be considered in determining the status of an independent
contractor. In general, employees perform the work continuously and primarily their labor is pur-
chasedwhereas the independent contractor undertakes the performance of a specific job. Independent
contractors follow a distinct trade, occupation, business, or profession in which they offer their ser-
vices to the public to be performed without the control of those seeking the benefit of their training or
experience.

23.19(3) Independent contractors can make a profit or loss. They are more likely to have unreim-
bursed expenses than employees and to have fixed, ongoing costs regardless of whether work is cur-
rently being performed. Independent contractors often have significant investment in real or personal
property that they use in performing services for someone else.

23.19(4) Employees are usually paid a fixed wage computed on a weekly or hourly basis while an
independent contractor is usually paid one sum for the entire work, whether it be paid in the form of a
lump sum or installments. The employer-employee relationship may exist regardless of the form,
measurement, designation or manner of remuneration.

23.19(5) The right to employ assistants with the exclusive right to supervise their activity and com-
pletely delegate the work is an indication of an independent contractor relationship.

23.19(6) Services performed by an individual for remuneration are presumed to be employment
unlessand until it is shown to the satisfaction of the department that the individual is in fact an indepen-
dent contractor. Whether the relationship of employer and employee exists under the usual common
law rules will be determined upon an examination of the particular facts of each case.

23.19(7) If the relationship of employer and employee exists, the designation or description of the
relationship bythe parties as anything other than that of employer and employee is immaterial. Thus, if
such relationship exists, it is of no consequence that the employee is designated as a partner, coadven-
turer, agent, independent contractor, or the like.

23.19(8) All classes or grades of employees are included within the relationship of employer and
employee. For example, superintendents, managers and other supervisory personnel are employees.

871—23.20(96)Employment—student and spouse of studentWages earned by a student who per-
forms services in the employ of a school, college or university at which the student is enrolled and is
regularly attending classes (either on a full-time or part-time basis) are not covered wages for claim or
benefit purposes.

Wagesearned by an individual who is a full-time employee for a school, college or university whose
academic pursuit is incidental to the full-time employment are covered wages.

Wages earned by the spouse of such a student in employment with the educational institution at-
tended bythe student are not covered wages for benefit purposes if the employee-spouse is told prior to
commencing the employment that the work is part of a program to provide financial assistance to the
student and is not covered by unemployment insurance.

This rule is intended to implement lowa Code section 96.19(185).

871—23.21(96)Excluded employment—student. Wages earned by a student who is enrolled at a
nonprofit or public educational institutiamder a program taken for credit at such institution that com-
bines academic instruction with work experience are normally excluded from the definition of em-
ployment. Provided, however, that no work performed by such individual in excess of the hours called
for in the contract between the school and the employer or performed in a period of time during which
the institution is on a regularly scheduled vacation and for which such student receives no academic
credit shall be excluded from said definition.

This rule is intended to implement lowa Code section 96.19(183).
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871—23.22(96) Employees of contractors and subcontractors.

23.22(1) If one employer contracts with another employing unit for any work which is part of the
first employer’s usual business, the fiestployer is liable for any contributions based on wages paid
by the second employing unit in connection with the work providing the second employing unit is not
liable to pay contributions.

23.22(2) Employees othe second contractor are counted as employees of the first contractor while
performing services on the contract for the first contractor.

871—23.23(96) Liability of affiliated employing units. An employing unit not qualifying as a cov-
eredemployer under any other section of this law shall be a liable employer if together with one or more
employing units owned or controlled by the same interest, the combined employment or quarterly
gross wages (counting together the number of workers or the combined gross quarterly wages of eac
enterprise)vould total one or more workers in a portion of a day in each of 20 different weeks or have a
combined gross quarterly payroll which equals or exceeds $1,500 in a calendar quarter.

871—23.24(96) Localization of employment—employees covered—exemption.

23.24(1) When workers perform services in more than one state, the department will review each
case individually and make a determination whether or not wages are reportable to lowa based on tt
following guidelines in sequence:

a. Servicegerformed in a state are considered localized in that state regardless of where the em-
ployer is located. The wages are reportable to the state where the services are performed.

b. When a worker performs services in more than one state and the length of service in any one
state is equal to or greater than a reporting period, the worker is reportable to that state. A reporting
period is defined as a full calendar quarter. This rule does not apply if work is performed in multiple
states during the reporting period.

c. Where services are performed among two or more states in a reporting period, the base of op
erations ixonsidered. The base of operations is the point from which the workers start and finish their
work on a regular basis and that is the state to which the wages are reportable. In this type of case, t
departmenhas the right to waive lowa coverage to another jurisdiction (state of the base of operations)
as long as the employee is properly covered by the other state.

d. When workers perform services in more than one state and there is no base of operations in any
one state, the state from which the worker is immediately directed and controlled is the state to which
the wages are reportable provided that some services are performed by the worker in that state.

e. If the services of the workers are not localized in a state, the base of operations is not involved
or the placavhere services are directed and controlled is not applicable, then the wages are reportable
to the state in which the worker resides provided some services are performed in that state.

23.24(2) Reserved.

This rule is intended to implement lowa Code section 96.19(18)

871—23.25(96) Domestic service.

23.25(1) Services of @ousehold nature performed by an individual in or about the private home of
the person by whom the individual is employed or performed in or about the club rooms or house of a
local college club or local chapter of a college fraternity or sorority by which the individual is
employed are included within the term “domestic service.”

23.25(2) A private home is the fixed place of abode or residence of an individual or family, includ-
ing the house and the lands on which the house stands.

23.25(3) Services of a general household nature are those ordinarily and customarily performed as
an integral part of the upkeep operation and maintenance of a dwelling, residence or private home. |
generalcovered services of a household nature in or about a private home include services rendered b
workers such as cleaning people, cooks, maids, housekeepers, caretakers, yard workers and simil
domestic workers. In addition, services performed by babysitters, nannies, health aides and simila
workers for members of the household are covered.
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23.25(4) The services enumerated above are not covered under the term “domestic service” if per-
formed in or about rooming or lodging houses, boarding houses, clubs (except local college clubs),
hotels, offices or other commercial enterprises.

23.25(5) The term “domestic service” does not include the service of a skilled mechanic engaged
in recognized independent craft not habitually rendered as a part of ordinary household duties. In sit-
uations where it may be necessary to determine whether or not an employer-employee relationship
exists between the householder and the household worker, the guidelines as set forth in
871—23.19(96) will be applied.

23.25(6) Rescinded IAB 5/14/03, effective 6/18/03.

23.25(7) Services of a household nature performed in or about the club rooms or house of a local
collegeclub, or in or about the club rooms or house of a local chapter of a college fraternity or sorority,
by a student who is enrolled and regularly attending classes at a school, college, or university are ex-
cepted from employment. For the purpose of this exception, the statutory tests are the type of services
performed bythe employee, the character of the place where the services are performed, and the status
of the employee as a student enrolled and regularly attending classes at a school, college, or university
where the term “school, college, or university” is taken in its commonly or generally accepted sense.

23.25(8) In general, services of a household nature in or about the club rooms or house of a local
college club or local chapter of a college fraternity or sorority include but are not limited to services
rendered by cooks, janitors, laundry persons, furnace persons, handy persons, gardeners and house-
keepers.

23.25(9) A local college club or local chapter of a college fraternity or sorority does not include an
alumni club or chapter. If the club rooms or house of a local college club or local chapter of a college
fraternity or sorority is used primarily for the purpose of supplying board or lodging to students or the
public as a business enterprise, the services performed there are not covered under the term “domestic
service.”

23.25(10) Rescinded IAB 5/14/03, effective 6/18/03.

23.25(11) Where arindividual is employed by a domestic service or home health cgaaipation
to perform domestic services in a private home, the individual is an employee of the service firm, not
the householder.

This rule is intended to implement lowa Code sections 96.19(13) and 96 h9(16)

871—23.26(96) Definition of a farm—agricultural labor.

23.26(1) “Farm” as used in section 96.19(@) (3) and as used in these rules means one or more
plots of land not necessarily contiguous, including structures and buildings, used either primarily for
raising or harvesting any agricultural or horticultural commotfigluding the raising, shearing, feed-
ing, caring for, training, and management of livestock, bees, poultry and furbearing animals and wild-
life or both such uses, if the activities conducted on the plot or plots of land have as their purpose the
accomplishment of an objective which is agricultural in nature.

23.26(2) The definition of farm given in subrule 23.26(1) includes, but is not limited to, nurseries,
greenhouses or other similar structures used primarily for the raising of agricultural or horticultural
commodities. Aparcel of real property or a portion of a parcel of real property which is used primarily
for the raising of nursery stock from seeds, cuttings or transplanted stock is a farm. If any parcel of real
property or a portion of a parcel of real property is used both for the raising of nursery stock and for
display ofnursery stock or allied products for sale, the parcel or portion is not a farm if the raising is not
the primary operation. A parcel of real property or a portion of a parcel of real property which is used
primarily todisplay nursery stock for sale, or to display an allied product for sale, or both, is not a farm.
Allied product, as used in this rule, includes but is not limited to, garden supplies, lawn supplies, tools,
equipment, fertilizers, sprays, insecticides or pottery.

23.26(3) If other than incidental sales of an allied product are made in connection with a nursery,
the operations in connection with the sales area are commercial operations as distinguished from ordi-
nary farm operations and services performed with respect to the sales areas are not agricultural labor.

23.26(4) A plot of land used primarily for the raising of Christmas trees is a farm.
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23.26(5) The following shall be used to determine whether or not services are defined as agricul-
tural labor.

a. Servicegerformed by an individual on a farm, in the employ of any owner, tenant or operator,
in connection with the operation constitutes agricultural labor if:

(1) The services are on the farm on which the materials in their raw or natural state were produced
and

(2) Processing, packing, packaging, transportation, or marketing is carried on as an incident to
ordinary farming operation.

b. If the service is performed as an incident to industrial, manufacturing or commercial operation
it does not constitute agricultural labor. (Example: Services performed for an insurance company in
repair and construction of farm buildings do not constitute agricultural labor.)

23.26(6) Servicegperformed on nonfarm property while in the employ of one who is not the owner,
tenant oioperator of the farm to which the operation relates or any service rendered in connection with
the maintenance and repair of equipment, used in operation on the farm, as well as related collectior
clerical and bookkeeping services, are not agricultural labor.

23.26(7) Servicegperformed in the handling or processing of any agricultural or horticultural com-
modity are included as agricultural employment if performed in the employ of the owner, tenant, or
other farm operator, only if the commaodity is in a nonmanufactured state and only if the operator pro-
duced more than half of the commodity with respect to which the service was performed.

23.26(8) Aerial seeding, fertilizing, spraying, dusting, custom planting, cultivating or combining
of farm acres while in the employ of any agricultural enterprise is agricultural labor. These include
mixing or loading into the airplane the spraying or dusting material, as well as the measuring of the
swaths and the marking and flagging of the fieddlg] is considered agricultural as long as it is per-
formed on a farm. If any of these services are performed on property other than a farm, they are no
agricultural labor and are covered by the other provisions of the lowa employment security law.

23.26(9) If the employer does not own or operate the farm which is being sprayed or dusted, any
service related to employees in connection with maintenance and repair of the aircraft, trucks, or othe
equipment used in those operations, as well as related collection, clerical and bookkeeping services
are not agricultural labor and are not exempt under the lowa employment security law.

23.26(10) Services performed on a farm in the employ of any person in connection with hatching
poultry are agricultural labor. A plot of land together with the structures and buildings located off the
farm, devoted to the hatching of poultry, is not considered to be a farm. Any service, under any contract
of hire, performed off the farm in connection with the hatching of poultry shall not be considered agri-
cultural labor.

23.26(11) Executive, supervisory, administrative, clerical, stenographic, and office work are not
agricultural labor although they may be rendered on a farm and in relation to a farm.

23.26(12) Services performed on a farm incidental to the overall commercial activities which are
not incidental to ordinary farming operation or directly related to the farming operation are not agricul-
tural labor.

23.26(13) Services performed in connection with the processing of agricultural commodities per-
formed on a farm, for a farm operation, are not agricultural labor unless one-half or more of the com-
modities processed are produced by the farm operator.

23.26(14) Services performed in agricultural employment as defined in lowa Code section
96.19(18%g” (3) or rule 23.26(96) by an agricultural employee one-half or more of any calendar
month shall be considered agricultural employment the whole of that calendar month.
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871—23.27(96) Exempt employment in the employ of a church, association of churchesuor
organization which is operated primarily for religious purposes.

23.27(1) The word“church” is used in its limited sense and is synonymous with an individual
house of worship maintained by a particular congregation. Any service by an individual for a church,
convention or association of churches is excluded from coverage. However, the exclusion does not
apply to service performed for an organization which may be religious in orientation unless it is oper-
ated primarily for religious purposes and is operated, supervised, controlled or principally supported
by a church (or a convention or association of churches). Thus, the service of the janitor of a church is
excluded, but the service of a janitor for a separately incorporated college, although it may be church
related, is covered.

23.27(2) Service for a college devoted primarily to the preparation of students for the ministry is
exempt, as is service for a novitiate or a house of study, training candidates to become members of
religious orders. On the other hand, a church-related (separately incorporated) charitable organization
(such as anrphanage or a home for the aged) is not considered, under this Act, to be operated primarily
for religious purposes.

23.27(3) The exclusion of service performed by ministers in the exercise of their ministry and by
members of a religious order in performing the duties required by such order applies only when such
service iperformed for nonprofit organizations ordinarily required tedngered by the lowa employ-
ment security law.

23.27(4) A minister is ordained, commissioned, or licensed, if such minister has been vested with
ministerial status in accordance with the procedure followed by the particular church denomination.
However,such minister does not have to be connected with a congregation. Ministerial authority con-
tinues until revoked by the church.

23.27(5) The term‘exercise of the ministryincludes: the conduct of religious worship and the
ministration of sacerdotal functions; service performed in the control, conduct, and maintenance of a
religious organization under the authority of a religious body constituting a church or church denomi-
nation, or an @anization operated as an integral agency of such a religious organizatiorclounraha
or church denomination; service performed for any organization under an assignment or designation
by a church (not including cases in which a church merely helps a minister by recommending such
minister for a position involving nonministerial services for an organization not connected with the
church); and missionary service or administrative work in the employ of a missionary organization.
Control,conduct, and maintenance of an organization do not include services such as operating an ele-
vator, orbeing a janitor, but refers to services performed in the directing, management, or promotion of
the activities of the organization.

23.27(6) Accordingly, service of a clergyman (clergywoman) as a chaplain in an orphanage or in
an old-age home is excluded since such service is in the exercise of a ministry as is the service of mem-
bers of @eaching or nursing order who are engaged in teaching or nursing. In the case of a member of a
religious order, the criterion is whether the order requires the performance of such service.

23.27(7) School coverage.

a. Schools that are not separately incorporated and are affiliated with a church are exempt from
insured employment because their employees are in the direct employ of a church or convention or
association of churches.

b. Schools that are separately incorporated and are affiliated with a church are exempt from in-
sured employment if such schools are operated primarily for religious purposes.

c. Schoolghat are not affiliated with a church are covered employers with covered employment.
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“Affiliated” as used in this rule means operated, supervised, controlled, or principally supported by
a church or convention or association of churches. A school which is operated primarily for religious
purposes must have as its chief and principal purpose for operation a religious orientation. The schoc
must have as its purpose of first or highest rank of importance the religious indoctrination of its stu-
dents.

This rule is intended to implement lowa Code section 96.1%18%)(a) and (c).

871—23.28(96) Successor.

23.28(1) Definition of “successor employeréas used in lowa Code section 96.7 and these rules
means an employing unit which:

a. Acquired the organization, trade or business, or substantially all the assets of an employing
unit that was subject to the provisions of chapter 96 prior to the acquisition, regardless of whether the
acquirer was an employing unit prior to the acquisition. The acquiring employer must continue to op-
erate the enterprise or business.

b. An employing unit that acquired a severable portion of the business of an employer who is
subject to chapter 96 providing:

(1) The portion of the business or enterprise acquired would have in itself met the requirements of
section 96.19(164.”

(2) An application is made for a transfer of the records of the severable portion transferred within
90 days from the date of transfer.

(3) The transfer of records meets the approval of the predecessor and department and adequa
information is furnished to meet the requirements.

c. Rescinded IAB 5/14/03, effective 6/18/03.

23.28(2) An “organization,” “trade” or“business”as used in lowa Code section 96.19(@6)is
acquired if an employing unit acquires factors of an employer’s organization, trade or business suffi-
cient toconstitute an entire existing going business unit as distinguished from the acquisition of merely
assets from which a new business may be built. The question of whether an organization, trade or bus
ness is acquired is determined from all the factors of the particular case. Among the factors to be cor
sidered are:

The place of business.
The staff of employees.
The customers.

The good will.

The trade name.

The stock in trade.

The tools and fixtures.

h. Other assets.

23.28(3) Substantially all of the assets as used in lowa Code section 96:b9(E¢ acquired if
an employing unit acquires substantially all of the assets of any employer which generate substantially
all of the employment, except those retained incident to the liquidation of obligations.

23.28(4) A segregable and identifiable part of enterprise as used in lowa Code sectiorl96.7(3)
is acquired if an employing unit acquires factors of any employer’s organization, trade or business suf-
ficient to constitute an existing separable going business unit as distinguished from the acquisition of
merelyassets from which a new business may be built. The part of the business acquired, if consideres
separatelywould have been liable under section 96.19¢.6) The question of whether a distinct and
severable portion is acquired is determined from all of the factors of the particular case. Among the
factors to be considered are:

a. The place of business.

b. The staff of employees.

c. The customers.

d. The good will.

@rooooTy
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The trade name.
The stock in trade.
The accounts receivable.

h. The tools and fixtures.

23.28(5) “Successor liability”as used in lowa Code chapter 96, and these rules, occurs for the ac-
quiring employing unit when there is a transfer of the predecessor’s assets or other physical compo-
nents necessary to continue the operation of the enterprise or business to the successor employer and
the successor employing unit must continue to operate the business to the same basic extent as if there
had been no change in the ownership or control of the business or enterprise.

23.28(6) Successor liability will be found to occur. If an enterprise or business is leased to a cov-
eredemployer and any party or entity purchases or assumes the covered employer’s lease, or any party
or entity acquires a hew lease and substantially all of the assets of the covered employer, and the new
lesseecontinues the operation of the enterprise or business to the same basic extent as though there had
been no change in the ownership or control of the enterprise or business, such party or entity acquires
the covered employer’s experience.

23.28(7) The department will utilize the following general criteria when establishing successor-
ship in specialized cases:

a. Where acovered employing unit is operating an enterprise or business under a lease agreement
and it is terminated, there will be no transfer of the covered employing unit's experience unless the
lessor takes over and continues to operate the enterprise or business in which case the lessor will be
considered the successor to the covered employer’s experience.

b. Where arenterprise or business is leased to a covered employing unit, and the lease agreement
has terminated with the lessor acquiring a new lessee, the new lessee is not considered to be a successor
to the experience of the predecessor lessee unless the new lessee acquires substantially all of the assets
of the predecessor lessee and the new lessee continues the operation of the enterprise or business to the
same basic extent as though there had been no change in the ownership or control of the enterprise or
business.

c. A franchise agreement will be treated the same as lease agreement.

d. If the bankruptcy court closes an enterprise or business, the court becomes the agent for the
bankrupt employer.

(1) Where the court closes the enterprise or business and starts liquidating procedures, the em-
ployer’s account is placed in an inactive status subject to termination and no successorship or transfer
of the employer’s experience is involved, or

(2) If the court appoints a trustee or receiver to continue the operation of the enterprise or business,
the account address will be corrected to include the name of the trustee or receiver for mailing pur-
poses. If the trustee or receiver obtains a new federal identification number for this business, a new
accountnumber will be established for the trustee or receiver as a successor to the original enterprise or
business. Ithe trustee or receiver sells the enterprise or business as a going enterprise, the new owner
will be a successor to the predecessor’s experience.

e. If acovered employer is forced out of business through foreclosure proceedings there will be
no transfer of the employer’s experience unless the mortgagee takes over the operation of the business
or enterprise and continues it to the same basic extent as though there had been no basic change in the
ownership control.

This rule is intended to implement lowa Code sections 96¥{396.8 and 96.19(18).”

Qo
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871—23.29(96) Transfer of entire business.

23.29(1) Notice of acquisition

a. Whenever any employing unit in any manner succeeds to or acquires from an employer either
the organization, trade or business or substantially all the assets thereof, and continues such organiz
tion, trade or business, such employing unit shall notify the department for the purpose of accomplish-
ing the transfer of the reserve account of the predecessor employer to the successor employing uni
Such notification must be in writing on Form 60-0126, Report to Determine Liability, and include the
nameand address of the predecessor, the date of acquisition, and the name and address of the succes:
When such notice has been received or in the absence of the notice when necessary information esta
lishing that the acquisition occurred has been received by the department, the actual contribution an
benefitexperience and taxable payrolls of the predecessor shall be transferred to the successor emplo!
ing unit for determining its rate of contribution. Thereafter, benefits chargeable because of employ-
mentfor such transferred organization, trade, or business shall be charged to the account of the succe
sor. The predecessor must submit in writing a completed Form 60-0111, Employer Notice of Change.

b. Where one or more employing units have been reorganized, merged or consolidated into a
single employing unit and the successor employing unit continues to operate such merged or consoli
datedenterprise, the employing units involved shall file change of ownership Forms 60-0111, Employ-
er Notice of Change, and 60-0126, Report to Determine Liability, with the workforce development
departmentvithin 30 days from the date of the transaction. In addition to Forms 60-0111 and 60-0126,
all entities involved in the merger shall file with the workforce development department the articles of
merger, or if there are no articles of merger, a statement advising that the merger has transpired.

(1) The predecessor business or businesses involved in the merger shall each file a final quarterl
payroll report form as soon as possible after the merger has occurred but in no case later than 30 da
after the close of the quarter in which the merger occurred.

(2) The successor entity shall indicate on Form 60-0126, Report to Determine Liability, whether or
not the experience rates of all accounts are to be combined and the rate recomputed for the balance
the calendar year in which the merger took place.

23.29(2) Contribution rate The successor’s contribution rate for the remainder of the calendar
year beginning with the date of acquisition shall be assigned as follows:

a. If the successor had no account prior to the transfer and the successor purchased the business
only one predecessor, or more than one predecessor with identical rates, the rate assigned will be t
rate of the predecessor employer or employers.

b. If the successor had no account prior to the transfer and purchased the business of more tha
one predecessor on the same day, the final rate assigned will be a computed rate based on the combir
experience of all the predecessor employers.

c. Ifthe successor had an account prior to the transfer, the rate assigned will be the successor’
existingrate. However, the successor may apply for a recomputed rate based on the combined exper
ence of the predecessor or predecessors and the experience of the successor.

This rule is intended to implement lowa Code section 96.(2)

871—23.30(96) Successorship—liability for contributions and payments in lieu of contribu-
tions.

23.30(1) Any employer who becomes a successor to an employer account shall be held liable for
any unpaid contributions, reimbursable benefit payments, interest, penalties or costs which are owe
to the department by the predecessor at the time of the transfer. An employer which is found to be :
successor to a reimbursable account shall also be liable to reimburse the department for benefits pai
after the date of acquisition that are based on wages paid by the reimbursable predecessor prior to tl
date of acquisition whether or not the successor has elected, or is eligible to elect, to become a rein
bursable employer with respect to the successor’s payroll.
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23.30(2) Transfers under the Bulk Sales Act, uniform commercial code of lowa, shall not be held
by the department to be exempted from the provisions of lowa Code section 96.7. The transferee shall
be held a successor to the employer account of the transferor and liable for any unpaid contributions,
reimbursable benefit payments, interest, penalty, and costs owed to the department by the transferor
notwithstanding any agreement between the two parties pursuant to the Bulk Sales Act, provided the
transferee continues to operate the business.

This rule is intended to implement lowa Code section 96.7.

871—23.31(96) Transfer of segregable portion of an enterprise or business.

23.31(1) Application and required information.

a. The experience of a distinct and segregable portion of an organization, trade, or business shall
be transferred to an employing unit which has acquired such portion only if the successor employing
unit:

(1) Fileswith the department a written application, on Form 60-0126, Report to Determine Liabil-
ity, or in letter form, within 90 days after the date of purchase;

(2) Submits necessary information establishing the separate identity of the accounts within 30
days after request is made by the department unless the time is extended for good cause shown; and

(3) Continues to operate the acquired portion of the business.

b. Necessary information establishing the separate identibeaiccount includes but is not lim-
ited to:

(1) Written agreement to the transfer by the predecessor. The predecessor’s signature on Forms
68-0068 and 68-0065, The Report of Employer on Transfer of One of Two or More Employing Units,
will be sufficient. (See 23.31(D" (4), (5));

(2) Date of acquisition of the segregable portion;

(3) Date of commencement of the segregable portion by the predecessor;

(4) Reportshowing the names of employees, their social security numbers, and their wages attrib-
utable to the acquired portion of the business for the six calendar quarters including and immediately
preceding the quarter in which the acquisition occurred. (Form 68-0065, The Report of Employer on
Transfer of One of Two or More Employing Units.)

(5) Report showing the predecessor and successor name, address, account numbers, information
showing the total taxable wages and benefit charges to be transferred by quarter, for the 20 calendar
quarters including and immediately preceding the date of the acquisition. (Form 68-0068, The Report
of Employer on Transfer of One of Two or More Employing Units.)

c. It shall be the sole responsibility of the successor employer to determine whether or not to ap-
ply for a partial transfer of experience. An application for a partial transfer may be withdrawn in writ-
ing at any time prior to the department mailing notice that the transfer has been approved.

d. It shall be the sole responsibility of the predecessor employer to determine whether or not to
grant the partial transfer of experience. Permission to grant the partial transfer of experience may be
withdrawn in writing at any time prior to the department mailing notice that the transfer has been ap-
proved.

23.31(2) Portion of reserve and payroll transfed. When the requirements for partial transfer as
defined in subrule 23.31(1) have been met, the transfer shall be made in accordance with one of the
following:

a. Ifthe predecessor’s account has been in existence less than five years prior to the acquisition or
purchase date (or more than five years when records are available), the actual taxable wages contribu-
tions, benefit charges, interest earned, and wage records of individual employees (as supplied on Form
68-0065) attributable to the portion acquired shall be transferred; or,
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b. If the predecessor’s account has been in existence more than five years (and records prior tt
five years are unavailable) and the acquired portion has also been in existence more than five year

(1) The actual taxable wages, contributions, benefit charges, and interest earned attributable to th
acquired portion for the five-year period immediately preceding the date of acquisition shall be trans-
ferred, plus

(2) Thatportion of the predecessor’s contributions, benefit charges, and interest earned for the pe-
riod commencing with the beginning date of the predecessor’s account and ending five years prior tc
the acquisition date equal to the ratio of the taxable wages attributable to the acquired portion for the 1:
completed calendar quarters immediately preceding the acquisition date to the total taxable wages re
ported by the predecessor for the same 12-quarter period, and

(3) The individual wage records attributable to the acquired portion (as supplied on Form
68-0065); or,

c. Ifthe predecessor’s account has been in existence more than five years but the acquired portio
came into existence within the last five years, the actual taxable wages, contributions, benefit charges
interestearned and individual wage records (as supplied on Form 68-0065) attributable to the acquired
portion shall be transferred.

23.31(3) Futurebenefit charges based on wages paid by the predecessor prioatmthisition or
purchasedate. The successor employer will receive future benefit charges based on the wage credits
transferred to said successor’s account for the six-quarter period immediately preceding the acquisi
tion date plus any benefit charges based on wages attributable to the acquired portion prior to the six
quarter period on claims already filed on the date of the acquisition.

23.31(4) Notification of approval or denial of transfer and appeals.

a. Upon receipt of application (see subrule 23.31(1)) and accompanying information as required,
the department shall issue a determination approving or denying the partial transfer. The determina
tion approving a partial transfer will include notice to both parties as to their contribution rate for the
current year.

b. If the department finds in any case that the acquisition of a business or a severable portion
thereofwas made solely or primarily for the purpose of obtaining a more favorable rate of contribution,
the transfer of the reserve account shall not be approved. An acquisition shall be deemed to have bet
solely orprimarily for such purpose if the department finds an absence of any reasonable business pur
pose for the acquisition other than a more favorable contribution rate.

c. Any determination made hereunder denying a partial transfer shall become conclusive and
binding upon both the predecessor and successor unless one or both of them file an appeal. For tt
specific procedure and requirements for perfecting an appeal of an employer liability determination
see rules 23.52(96) to 23.56(96).

23.31(5) Liability of successor for contributionAny individual or organization, whether or not an
employingunit, which in any manner acquires the organization, trade or business or substantially all of
the assets thereof, and is held to be a successor, shall be liable for the payment of contribution, intere
and penalty, due or accrued and unpaid by such predecessor employer, at the time of acquisition ¢
purchase, ithe department concludes that such contributions cannot be collected from the predecesso
on the portion of such organization, trade or business acquired by the successor.

This rule is intended to implement lowa Code section 96.7(3).
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871—23.32(96) Mandatory and prohibited successorships.

23.32(1) Thisrule applies to the mandatory successorship in lowa Code section ‘@6.722)and
the prohibited successorship in lowa Code section 96b7(23). If one employing unit receives the
organization, trade or business, or a portion thereof of an employing unit and there is substantially
common ownership, management or control of the two, the attributable unemployment experience
will be transferred. This section of the law does not require a transfer of substantially all of the assets
nor does it require the transferred portion to be segregable or identifiable. The acquiring employer
mustcontinue to operate the organization, trade or business or must transfer operation to an entity with
substantially common ownership, management or control with the acquiring entity. Mandatory suc-
cessorship also applies when the acquirer was not an employing unit prior to the transfer.

a. Atransfer of staff and the business activity of that staff to an acquiring employer unit which
continues to operate the portion of the business will establish mandatory successor liability.

b. The mandatory and prohibited successorships contained in lowa Code section$9§2)2)
and (3) apply to corporations, limited liability companies, government or governmental subdivisions
or agencies, business trusts, estates, trusts, partnerships, sole proprietorships or associations, or any
other legal entity as defined in lowa Code chapter 96.

c. “Substantially common ownership, management or control” is determined from the facts of a
particular case. Among the factors to be considered are:

(1) The authority to make policy decisions.

(2) The authority to perform personnel actions.

(3) Direction and control of the day-to-day operations.

(4) Financial investment.

(5) Substantial or complete ownership by the same legal entity or entities.

(6) Ability to conduct or liability for financial transactions on behalf of the business.

(7) Authority to commit the business assets.

(8) Common management which may include direction or overall supervision by an individual or
group of individuals.

d. For a mandatory full successorship the tax rate shall be established as provided in subrule
23.29(2),and for a mandatory partial successorship the tax rate shall be established as provided in sub-
rule 23.32(4).

23.32(2) In determining whether or not an acquiring entity continues to operate an organization,
trade or business as used in lowa Code section 9%7(2), the following rules apply.

a. The acquiring entity continues the ongoing business operation (taking into account any sea-
sonal or prior operational pattern), and continues the same business activity as the prior employer. A
temporarycessation of the business activity by the acquiring entity will not constitute a discontinuance
of the business.

b. The acquiring entity, not having operated the business, reassigns or otherwise transfers the op-
eration ofthe business tothird-party entity that has substantially common ownership, management or
control with the acquiring entity. The third party is considered to be continuing the operation of the
original entity.

23.32(3) Prohibited successor liabilitysuccessor liability is prohibited when the department finds
that a legal entity that is not subject to lowa Code chapter 96 at the time of acquisition (regardless of
whether or not common ownership, management or control exists) acquires an organization, trade or
business solely or primarily for the purpose of obtaining a lower rate of contribution. Factors to be
considered include:

a. The existing employer account has a tax rate less than would be assigned to a new employer,

b. The cost of acquiring the organization, trade or business as compared with any potential sav-
ings in contributions costs,
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c. The acquiring entity substantially changed the organization, trade or business after a short pe-
riod of time, and

d. A substantial number of new employees were hired to perform duties unrelated to the orga-
nization, trade or business operated prior to the acquisition.

23.32(4) When a mandatory transfer of a portion of a business occurs, the successor’s experience
and contribution rate will be determined as follows:

a. The experience transferred to the acquiring employing unit will be based on the percentage of
employees moving from the predecessor to that unit.

(1) The percentage will be computed by comparing the number of employees on the successor’
first quarterly report covering a complete calendar quarter to the average number of employees on th
four complete quarterly reports filed by the predecessor immediately preceding the trestrer-
age number of employees will be computed using only the predecessor’s reports that have wages pa
during those four quarters.

(2) Using this percentage, taxable wages, contributions, benefit charges and interest earned, corr
mencing with the beginning date of the predecessor’s account, will be transferred from the predeces
sor’s account to the successor’s account.

b. If the successor had no account prior to the transfer, the rate assigned will be the rate of the
predecessor for the remainder of the calendar year beginning with the date of acquisition.

c. Ifthe successor already had an account prior to the transfer, the rate for the balance of the yes
in which the transfer took place will be recomputed by combining the transferred experience with the
employer’s own experience as of the last computation date.

d. For the years following the year of acquisition, the rates will be computed using the experience
of the employer combined with the transferred experience.

e. Future benefit(s) will be charged to the base period employer who reported the base period
wages.

f.  The department will issue a notification when the partial transfer has been completed. The
determination will include notice to both parties as to their contribution rate for the current year.

g. Any rate determination resulting from a partial transfer will become final unless one or both of
the parties files an appeal. For the specific procedure and requirements for perfecting an employe
liability determination appeal, see rule 23.52(96).

23.32(5) Penaltycontribution rate. The department may assess a penalty contribution rate of 2 per-
cent for the current year and two subsequent years for an employer that the department finds has a
tempted to manipulate and circumvent the proper unemployment tax rate as provided in lowa Code
sections 96.7(2ph” (2) and (3) by deliberate nondisclosure of a material fact.

a. The employer will be notified of the penalty contribution rate on Form 95-5306, Notice of Un-
employment Insurance Contribution Rate.

b. If, after a liability determination has been issued, the department discovers, based upon new
facts not available to the department at the time the determination was made, that a previously nonli
ableentity acquired a business solely or primarily to obtain a lower tax rate, the department will amend
the original determination and assign a new employer rate and may provide a penalty contribution rate

c. Interest will accrue on unpaid penalty contributions in the same manner as on regular contribu-
tions.

This rule is intended to implement lowa Code sections 9617(2and 96.16(5).

871—23.33t0 23.35 Reserved.
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871—23.36(96) Predecessor—contribution rates for winding downkaisiness.In the case where
apredecessor has transferred its organization, trade, or business, or substantially all assets, to a succes-
sor in interest and the predecessor employer continues to operate a part of the business in order to wind
down or close the business after the date of transfer, the predecessor shall be assigned a new account
number and the rate of a newly covered employer for the purposes of reporting the wind down wages.
For the purposes of this rule, the term “wind down wages” may exclude wages earned before the sale or
transfer that were paid in the four consecutive quarters after the quarter in which the sale or transfer
occurred.

This rule is intended to implement lowa Code sections 96.8(1) and 96.8(4)

871—23.37(96) Adjustments and refunds of contributions.

23.37(1) Contributionreports, when once submitted, shall not be returned to employers for correc-
tion. Whenever any employer discovers that the contribution report submitted is incorrect resulting in
overpayment of contributions due and owing, such employer may file an application for credit allow-
ance or refund. If the department discovers that the contribution report submitted by any employer is
incorrect resulting in overpayment of contributiormay on its own initiative refund or make a credit
allowance. No refund or credit allowance will be made after three years from the date on which the
overpaymentvas made. The application (Employer’s Wage Adjustment Report, Form 68-0061) shall
be furnished by the department and shall show corrections to the individual wage amounts, corrections
to the report grand totals (total wages, taxable wages and contribution), and a full explanation for the
adjustment. Adjustment shall be made by the department in the form of credit allowance or refund as
provided in subrule 23.37(3) equal to that portion of contributions erroneously paid which exceeds the
benefits paid to claimants as a direct result of the employer’s erroneous report.

23.37(2) If the contribution and wage report first submitted by an employer understates the amount
of wages paid for a given period, such employer shall file a supplemental report or Employer’s Wage
Adjustment Report, Form 68-0061, for the period and make remittance covering all additional con-
tributions due and owing for the period on the unreported wages and interest.

a. Ifitis apparent, upon examination of any regular or supplemental contribution report or Em-
ployer’s Wage Adjustment Report, Form 68-0061, that a greater contribution than is required by law
has been paid, the department may, within three years from the date of such overpayment, make an
adjustment and issue a credit adjustment memorandum for such overpayment.

b. Ifitis not apparent from the examination of any regular or supplemental contribution report or
Employer’s Wage Adjustment Report, Form 68-0061, that a contribution greater than that required by
law has been made, any employer or employing unit claiming a credit adjustment shall file with the
department a written application for such adjustment within three years from the date on which such
overpaymentvas made. Such credit adjustment shall be granted only after a review of the application
which shall set forth such information in the matter as may be required. If, after such review, the adjust-
ment isfound to be in order, the department shall issue a credit adjustment memorandum or refund for
the overpayment.

23.37(3) Each credit adjustment memorandum issued shall be mailed to the employer at the last-
knownaddress. The employer may attach the memorandum to the contribution and wage report to the
department for a future reporting period following receipt of the memorandum. The amount of the
creditmemo will be deducted from the contributions in the employer’s account and credited to a credit
memo outstanding account until the credit memo is used or canceled in accordance with these rules.
Upon receipt by the department, the credit memorandum will be applied against contributions due for
the period covered by the contribution report to which the memorandum is attached and the account
will be adjusted accordingly. the employer fails to utilize the credit memorandum issued to it as pro-
videdabove, the department shall, three years from the date of issuance, cancel the credit and redeposit
the amount of the credit to the employer’s reserve balance. The department, upon request of the em-
ployer oremploying unit or upon its own initiative, may issue an order directing refund of the overpay-
ment. The state comptroller is responsible for the issuance of the warrant.



